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GROUNDS OF JUDGMENT

Introduction

[1]  These are my grounds of judgment after a full trial. This is a claim by a purchaser against the developer of an 
industrial development project, where the primary relief is for liquidated and ascertained damages (“LAD”) for late 
delivery of the factory units which the plaintiff had purchased from the defendant. The plaintiff is also seeking a 
declaration that they are not liable to pay RM15,549.33 as Goods and Services Tax (“GST”) for each of the factory 
units. The plaintiff is also claiming for loss of rental income for the period from 13 April 2016 to 23 March 2017.

[2]  As for the defendant, they maintain that LAD is not payable to the plaintiff as there was late payment interest 
that were due and owing by the plaintiff to the defendant. Further, the defendant alleges that LAD is not payable as 
the delay in delivery of vacant possession of the factory units was caused by the authorities, namely Tenaga 
Nasional Berhad (“TNB”), Syarikat Bekalan Air Selangor Berhad (“SYABAS”) and Majlis Perbandaran Subang 
Jaya (“MPSJ”). The defendant has counterclaimed for a sum of RM152,838.13 as late payment interest.

The project

[3]  The defendant was the developer of a project known as “i-32 Corporate Industrial Park” in Puchong Perdana 
Town, Petaling District, Selangor (“the project”). The present case concerns three (3) factory units in the project 
which had been purchased by the plaintiff pursuant to three (3) sale and purchase agreements dated 26 June 2012. 
The sale and purchase agreements shall be referred to collectively as “the SPAs”. Pursuant to clause 17.1 of the 
SPAs (p.10, Bundle B), vacant possession of the properties were to have been delivered to the plaintiff within thirty 
six (36) months from the date of the SPAs. Under the SPAs, time was of the essence.

[4]  In this regard, it is relevant to refer to clause 8 of the SPAs which reads as:-

“8. TIME ESSENCE OF CONTRACT

Time shall be the essence of the contract in relation to all the provisions of this Agreement and in particular to the payment 
of any instalment of the Purchase Price or any part thereof and the payment of all monies due from the Purchaser to the 
Vendor under this Agreement.”

[5]  The relevant clause which entitles a purchaser to claim LAD is clause 17.1 of the SPAs. And under clause 17.2 
of the SPAs, the units are “deemed” to have been delivered after the expiry of fourteen days from the date notice is 
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given for collection of the keys to the units. Clause 17.1 also provides that LAD is not payable if the delay is caused 
by the appropriate authorities. Clauses 17.1 and 17.2 of the SPAs are reproduced herein:-

“17. DELIVERY OF VACANT POSESSION

17.1 Subject to any extensions or extensions of time as may be allowed by the Architect and provided that the Purchaser 
shall have paid to the Vendor all instalments of the Purchase Price and any other sum under this Agreement as and when 
due and payable, the said Property, without any alterations and/or additions to the said Building, as stipulated under Clause 
10 hereof shall be practically completed (as certified by the said Architect) and be ready for delivery of vacant possession to 
the Purchaser within thirty six (36) calendar months from the date of this Agreement PROVIDED ALWAYS that the 
Certificate of Completion and Compliance having been first obtained. In the event that the Vendor shall delay completion of 
the said building and the delivery of vacant possession of the said Property to the Purchaser beyond the aforesaid period 
the Vendor shall pay to the Purchaser agreed damages calculated from day to day at the rate of ten per centum (10%) per 
annum on the purchase price of the said Property from such aforesaid date to the date of actual or deemed delivery of 
vacant possession of the said Property to the Purchaser as hereinafter provided, whichever date shall be the earlier 
PROVIDED ALWAYS that the delay was not caused by the Appropriate Authorities.

17.2 Upon the expiration of fourteen (14) days from the date of a notice in writing from the Vendor informing the Purchaser 
to take delivery of vacant possession of the said Property (notwithstanding) that the Purchaser may not in fact take 
possession or actually entered into occupation of the Property) the Purchaser shall be deemed to have taken vacant 
possession of the said Property and the Vendor thereafter shall not be liable for any loss or damage to the said Property 
and/or to the fixtures and fittings thereon.”

[6]  It is common ground that under the SPAs, vacant possession ought to have been delivered to the plaintiff by 26 
June 2015. However, vacant possession was not in fact delivered by 26 June 2015. The amount claimed as LAD 
for late delivery of vacant possession as per clause 17.1 of the SPAs is RMl ,239,686.28 which is calculated from 
27 June 2015 to 12 April 2016 ( which is the date when vacant possession is “deemed” delivered). In the statement 
of claim dated 7 November 2016 (“SOC”), the plaintiff has claimed the following reliefs:-

“

 a) A declaration that the defendant has breached the terms and conditions of the three (3) separate Sale and 
Purchase Agreements all dated 26.6.2012 and a sum of RM l ,239,686.28 as the liquidated ascertain damages for 
late delivery of vacant possession from the date of 27.6.2015 to 12.4.2016 for the following properties:-

i) A unit of three (3) storey semi-detached industrial factory (with mezzanine floor) identified as Unit No. Lot 7, i-
32, Corporate Industrial Park held under Master Title no. Geran 54073, Lot 6, Pekan Puchong Perdana, 
Daerah Petaling, Negeri Selangor and bearing postal address of No. 20, Jalan PPU 2A, Taman Perindustrian 
Puchong Utama, 47100 Puchong, Selangor with the purchase price of RM5,183,110.00 (hereinafter referred 
as “the Lot 7”).

ii) A unit of three (3) storey semi-detached industrial factory (with mezzanine floor) identified as Unit No. Lot 8, i-
32, Corporate Industrial Park held under Master Title no. Geran 54073, Lot 6, Pekan Puchong Perdana, 
Daerah Petaling, Negeri Selangor and bearing postal address of No. 18, Jalan PPU 2A, Taman Perindustrian 
Puchong Utama 47100 Puchong, Selangor with the purchase price of RM5,183,110.0 (hereinafter referred as 
“the Lot 8”); and

iii) A unit of three (3) storey semi-detached industrial factory (with mezzanine floor) identified as Unit No. Lot 9, i-
32, Corporate Industrial Park held under Master Title no. Geran 54073, Lot 6, Pekan Puchong Perdana, 
Daerah Petaling, Negeri Selangor and bearing postal address of No. 16, Jalan PPU 2A, Taman Perindustrian 
Puchong Utama, 47100 Puchong, Selangor with the purchase price of RMS, 183,110.00 (hereinafter referred 
as “the Lot 9”).

b) A declaration that the plaintiff has the right to contra/set off the miscellaneous charges amounting to RM22,332.20 
for each of the Lot 7, Lot 8 and Lot 9 that are payable to the defendant by the plaintiff with the above said 
liquidated ascertained damages for the late delivery of vacant possession;

c) A declaration that the defendant is liable to pay the amount of RM15,549.33 for the goods and services tax 
(“GST”) of 6% for each of the Lot 7, Lot 8 and Lot 9;
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d) Aggravated damages against the defendant for wrongfully retaining the keys for the Lot 7, Lot 8 and Lot 9 causing 
loss of income on the rentals and/or costs for renting other building;

e) Defendant shall hand over the keys for Lot 7, Lot 8 and Lot 9 to the plaintiff within seven (7) days from the date of 
this judgment;

f) Defendant shall fix all the defects for Lot 7, Lot 8 and Lot 9 within thirty (30) days from the date of this judgment 
and/or if defendant fails to do the same within the stipulated time then the defendant is liable to bear the costs of 
the repair works to be assessed by Senior Assistant Registrar;

g) Interest at 5% per annum on the judgment sum from the date of this judgment until the date of full settlement;

h) Costs; and

i) Such further or other relief as deemed fit by this Honourable Court.”

(p.44-45, Bundle A)

[7]  As stated earlier, it is alleged by the defendant that the LAD is not payable as the plaintiff had not settled the 
amounts that were due and payable under the SPAs as and when they fell due for payment. As such, the defendant 
has counterclaimed for a sum of RM152,838.13 being the amount which is said to be due and payable under the 
SPAs in respect of the factory units which were purchased by the plaintiff. The defendant’s counterclaim is for the 
following:-

“5. As such, the defendant counterclaims against the plaintiff are as follows:-

(a) The outstanding sum of RM152,838.13 to be paid by the plaintiff to the defendant;

(b) Interest at the rate of 5% per annum on the amount RM152,838.13 from the date of filing this Defence and 
Counterclaim until full settlement by the plaintiff;

(c) Costs; and

(d) All other and fmiher reliefs which this Honourable Court deems fit and proper.”

(p.70-71, Bundle A)

Plaintiff’s synopsis

[8]  The plaintiff and the defendant entered into the SPAs wherein the defendant agreed to sell and the plaintiff 
agreed to purchase 3 units of semi-detached industrial factory units (“the properties”) on the terms and conditions 
as stipulated in the SPAs.

[9]  The plaintiff alleges that the defendant is in breach of the terms and conditions of the SPAs, inter alia, clause 17 
thereof which states that the properties shall be completed and vacant possession to be handed over within thirty 
six (36) months from the date of the SPAs, failing which the defendant shall pay LAD calculated from day to day at 
the rate of ten per centum (10/o) per annum on the purchase price of the properties from the expiry date until date 
of actual or deemed delivery of vacant possession of the properties. The plaintiff contends that the defendant had 
delayed construction of the project and had failed to deliver vacant possession of the properties on or before 26 
June 2015 in accordance with the SPAs.

[10]  The defendant had issued a notice dated 30 March 2016 to the plaintiff for the delivery of vacant possession of 
the properties and requested the plaintiff to make payment of miscellaneous charges amounting to RM22,332.20 for 
each of the properties (“the miscellaneous charges”) .

[11]  As such, vacant possession of the properties was accordingly deemed to be delivered after the lapse of 14 
days from the date of the said notice, which falls on 12 April 2016 (see: p.125 - 136 Bundle B). According to the 
plaintiff, there is a delay of 291 days from 27 June 2015 to 12 April 2016 in the delivery of vacant possession of the 
properties by the defendant to the plaintiff.
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[12]  After receiving the defendant’s notice of delivery of vacant possession dated 30 March 2016, the plaintiff 
issued a letter dated 6 April 2016 (p.286-288 Bundle B) and requested the defendant to undertake a “contra-
payment” of the miscellaneous charges with the LAD payment which is said to be due and owing to the plaintiff for 
late delivery of vacant possession of the properties but the defendant has failed and/ or refused to do so. It is 
alleged that the defendant has also failed, neglected and/ or refused to hand-over the keys of the properties to the 
plaintiff. The defendant responded via letter dated 25 April 2016 (p.146 - 147 Bundle B) and stated that LAD 
payment and the charges of RM22,332.20 for deposit and stamp duty for TNB/SYABAS are separate matters. The 
plaintiff was asked to settle the miscellaneous charges before the keys could be released.

[13]  The plaintiff then sent a letter dated 3 May 2016 (p.148 Bundle B) asking for a LAD statement, to which the 
defendant responded via letter dated 27 May 2016 (p.149 - 150 Bundle B) and stated that the relevant authorities 
had refused to inspect and approve the buildings and infrastructures which caused the delay in delivery of vacant 
possession of the properties.

[14]  Quite apart from the issue of late delivery, the plaintiff also contends that the defendant has wrongfully 
demanded from the plaintiff the payment of GST in the sum of Rl\115,549.33 for each of the properties which is not 
specifically provided in the SPAs. According to the plaintiff, the imposition of GST is contrary to the Goods and 
Services Tax Act 2014.

[15]  The total amount of LAD claimed by the plaintiff for late delivery of vacant possession of the properties 
amounts to RMl ,239,686.28. The plaintiff’s other claims are declarations that the defendant has breached the SPAs 
and to set-off/ contra the miscellaneous charges with LAD damages, loss of rental income from the properties 
calculated from 12 April 2016. The plaintiff also seeks to obtain an order for the defect liability period for the 
properties which have been presumed to have expired on 11 October 2016 to be extended. The plaintiff also seeks 
aggravated damages, the keys of the properties to be handed over to the plaintiff, interests and costs as prayed in 
paragraph 30 (a) to (i) of the SOC.

Defendant’s synopsis

[16]  The defendant’s position is that they are not contractually liable to pay LAD to the plaintiff based on the 
provisos in clause 17.1 of the SPAs where it is stipulated that LAD is not payable where:-

(a) there is an extension of time granted by the Architect;

(b) there is outstanding sum due and owed by the purchasers pursuant to the said SPA; and

(c) the delay was caused by the Appropriate Authorities.

[17]  According to the defendant pursuant to clause 17.1 of the SPAs, LAD is not contractually payable on the 
grounds that there were extensions of time by the architect due to the delay by TNB, SYABAS and MPSJ being the 
appropriate authorities as contemplated in the SPAs. It is alleged that the timeframe for the defendant to deliver 
vacant possession of the properties was therefore, extended proportionately by virtue of the extension granted by 
the project architect. Furthermore, the defendant claims that there is an outstanding sum of RM152,838.13 which is 
due and payable by the plaintiff to the defendant pursuant to SPAs.

[18]  As such, the defendant takes the position that they are not contractually obliged to deliver vacant possession 
of the properties to the plaintiff. And the defendant has counterclaimed for the outstanding sum of RM152,838.13 
which is due and payable by the plaintiff to the defendant pursuant to SPAs.

[19]  As for the imposition of GST in the sum of RM15,549.33, it is alleged that the defendant have paid the GST on 
the plaintiff’s behalf and are entitled to seek reimbursement from the plaintiff and in this regard, the defendant relies 
on clause 16 of the SPAs which reads as:-

“16. ADDITIONAL FEES AND CHARGES

Notwithstanding anything to the contrary herein contained if as a result of the introduction of any new laws, by-laws, rules or 
regulations or the amendment to the laws, by-laws, rules or regulations now existing the Vendor shall be required to or 
become liable to pay any new or additional fees or imposition or shall be required to incur additional costs as a result of any 
such laws, by-laws, rules or regulations which shall be a condition precedent for the due and proper observance and 
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performance by the Vendor of its obligations and liabilities hereunder the Purchaser shall pay to the Vendor a proportionate 
part of such new or additional fees, charges, costs or imposition upon the production to the Purchaser by the Vendor of 
relevant receipts for the payment of the same.”

The issues to be tried

[20]  The parties framed the following issues which are to be determined at trial:-

 a) Whether the plaintiff is entitled to LAD in the sum of RM1,239,686.28 pursuant to clause 17 of the SPAs as 
the defendant has breached the terms and conditions of the SPA due to the delay of 291 days in the 
delivery of vacant possession of the properties?

b) Whether the defendant is liable to pay LAD to the plaintiff or whether the defendant can rely on the defence 
that the delay was caused by the Appropriate Authorities, i.e. TNB, SYABAS and MPSJ and whether the 
Architect has given a valid extension of time for the said delay in delivering the vacant possession of the 
properties?

c) Whether by virtue of clause 17.1 of the SPAs, the defendant is not liable to pay the plaintiff the LAD as 
there was outstanding sum of RM152,838.13 due and payable by the plaintiff to the defendant?

d) In the event, the Court holds that the terms and conditions of the SPAs have been breached by the 
defendant, then whether:-

 i. the defendant is liable to pay the LAD of RM1,239,686.28 to the plaintiff;

ii. the plaintiff has a right to set-off/ contra the remaining charges of RM22,232.00 with LAD payable by 
the defendant for each of the properties;

iii. the defendant is obliged to fix the defects on the properties at the defendant’s costs and expenses; and

iv. [1]  the plaintiff has a right to claim the losses suffered in terms of rentals paid for its current premises 
and/ or the loss of rental income from the properties.

The witnesses

[21]  The witnesses who testified at the trial are as follows:-

No. Witness Name Description Witness Statement

1. Yeo Kim San Chief Executive Officer 
of the plaintiff

PW1 PW1A

2. Tan Guat Ngoh Assistant Senior 
Finance Manager of 
the plaintiff

PW2 PW2A

3. Yeong Kim Fan Site Manager of the 
defendant

DW1 DW1A

4. Ir. Tan Pey Bin Consultant Engineer DW2 DW2A

6. AR Looi Mun Kit Architect DW3 DW3A

Evidence and analysis

[22]  In so far as the contractual date for delivery of vacant possession is concerned, the defendant accepts that 26 
June 2015 is the date for delivery of vacant possession as per the SPAs.

[23]  The defendant’s acceptance of the due date for delivery of vacant possession is to be found in the defendant’s 
letter dated 2 April 2013 (p.107, Bundle B) which is the defendant’s response to the plaintiff’s letter dated 6 
December 2012 (p.106 Bundle B). The plaintiff’s letter dated 6 December 2012 reads as:-
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“We refer to your Progress Billings dated 28th November 2012 and note that the due date of the settlement is on 12th 
December 2012.

We wish to inform that we are restructuring the Bank Loan and the disbursement for this amount will not be effected on 
time.

We hereby would like to request for three (3) weeks extension from due date without interest penalty. We will remit 
the amount once our Bank had granted us the facility .

We hope to receive your favourable reply.” [emphasis added]

[24]  And the defendant’s reply (as per their letter dated 2 April 2013) is as follows:-

“We refer to our progress billings dated 28th November 2012 and your letter dated 6th December 2012.

To date, we have yet to receive second 10% progress payment amounting to RM513,311.00 from you for the above lots. 
We seek your kind assistance to favour us the said outstanding sum.

We noted that your concern on the progress of the construction. We give you our full assurance of our commitment to 
complete the construction by the date of vacant possession i.e. on 26th June 2015 as stated in the sale and purchase 
agreement dated 26 June 2012.

Towards this obligation, our main contractor, Haji Said Binaan Sdn Bhd had started the construction works.

In the meantime, please favour us the outstanding sums.

We thank you in anticipation.” [emphasis added] (p.107, Bundle B)

[25]  And according to the narrative of events, the defendant sent a notice to the plaintiff dated 30 11arch 2016 
(p.125, Bundle B) asking the defendant to take delivery of vacant possession. The relevant part of the defendant’s 
letter reads as:-

“We refer to the above matter and are pleased to inform that the aforesaid building has been fully completed in accordance 
with the terms and conditions of the Sale and Purchase Agreement made between you and us and therefore the vacant 
possession of the said building is now ready to be delivered to you.

You are hereby required to comply or cause to comply all the following before we are able to deliver vacant possession of 
the said building to you:-

1) our receipt of the outstanding progress payment and miscellaneous charges and/or interest due from you in 
respect of charges for all items as per Statement of Account attached. All payment are to be made in cash or bank 
draft payable to “Golden Affinity Development Sdn Bhd”. Please note that keys shall only be delivered to you upon 
clearance of cheques.

2) our receipt of the outstanding progress payment from your financier (if any) payable to us.

&&&

&&&

Pursuant to Clause 17.2 of the SPA, you shall be deemed to have taken vacant possession of the said building upon the 
expiry of fourteen (14) days from the date of this notice whether or not you have actually entered into possession or 
occupation of the said property. Thereafter, any losses or damages to the said building or any part thereof or to the fittings 
and fixtures shall be at your own risk and shall be borne by you solely. Provided that notwithstanding the deemed delivery 
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of vacant possession referred to in the foregoing, the actual vacant possession of the said building shall only be delivered 
to you upon the actual full compliance by you of the matters stipulated in this notice.”

[emphasis added] (see: p.125 - 126, Bundle B)

[26]  The statement of account that was attached to the defendant’s notice dated 30 March 2016 (p.127, Bundle B) 
reads as:-

“GOLDEN AFFINITY DEVELOPMENT SDN BHD (934982-P)

No. 78, Jalan Loke Yew, 55200 Kuala Lumpur

Tel No: 03-92237733/ 9223 1888/ 9223 3999 Fax: 03-92231010

Our Ref: GADSB/132 Puchong/Lot7

Date: 30 MAR 2016

ACOUSTIC & LIGHTNING SYSTEM S/B

No. 8, Jalan Kenari 10

Bandar Puchong Jaya

Batu 8 Jalan Puchong

47100 Puchong, Selangor

Dear Sir/Madam

DELIVERY OF VACANT POSESSION STATEMENT

Project : 1-32 Corporate Industrial Park

Property Type: 3-Storey Semi-Detached Industrial Factory (with Mezzanine Floor)

Unit No. : 7

H.S.(M) : 296638  No. PT : PT5930

Item Description End Financier (RM) Purchaser(s) (RM)

1 Total Deposit For TNB 22,000.00

2 Total Stamp Duty For TNB 10.00

3 Total Deposit For SYABAS 300.00

4 Total Stamp Duty FOR 
SYABAS

20.00

5 Total Processing Fee For 
SYABAS

2.20

_______________________
___
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Item Description End Financier (RM) Purchaser(s) (RM)

Total Outstanding 22,332.20

_______________________
___

Please note that handing over the keys is subject to the full settlement of the purchase price (including your financier’s 
portion) of the property, late payment interests and all miscellaneous charges.

Thank you.”

[Emphasis added]

[27]  The amount payable as per the statement of account is RM22,232.20. However, the statement also carries an 
endorsement which stipulates that all late payment interest must be settled. In this regard, it is imperative to recall 
that although pursuant to clause 17.1 of the SPAs, LAD is payable if there is late delivery of the properties, it is not 
claimable if:-

 a) the plaintiff (purchaser) has not paid all installments of the purchase price and any other sum under the 
SPA as and when due and payable;

b) .........;

c) there are extensions of time which are allowed by the architect;

d) delay was caused by the Appropriate Authorities.

[28]  The parties agree that vacant possession is deemed delivered on 12 April 2016, although factually, vacant 
possession was only given on 23 March 2017, when the keys to the units were handed over to the plaintiff at the 
premises of the Kuala Lumpur Court Complex Mediation Center (p.301, Bundle B). But, the fact remains that there 
were late payment interest which was due and payable and the plaintiff had not settled the “late payment interest”.

[29]  According to the defendant, the amount payable as late payment interest is RM152,838.13 (see: paragraph 3 
of the counterclaim) (p.69-70, Bundle A). But, it is not in dispute that the defendant did not issue any prior notices to 
claim for late payment interest and the only notices for late payment interest are the notices dated 1 May 2016 
which are found at p.294-296 Bundle B.

[30]  Thus, the first question here is whether factually there were delays on the plaintiff’s part, in making payments 
under the SPAs. The pleadings via the defendant’s defence and counterclaim and plaintiff’s reply and defence to 
counterclaim, on this issue reads as follows. I will start with the defence and it reads as:-

“10. The Defendant further pleads that pursuant to proviso (b) in paragraph 5 above, the Plaintiff is to pay promptly to the 
Defendant all instalments of the purchase price and any monies due under the said SPA before the Defendant is to deliver 
vacant possession of the properties to the Plaintiff. The Defendant pleads that the Defendant is not contractually oblige to 
deliver vacant possession of the properties to the Plaintiff if there is any monies due and payable by the Plaintiff to the 
Defendant pursuant to the said SPA.

11. The Defendant pleads that as at todate, there is a sum of RM 152,838.13 due and payable by the Plaintiff to the 
Defendant being the interest for late payment of the purchase price which the Plaintif is contractually liable to pay. The 
Defendant further pleads that the Plaintiff has failed/neglected and/or refused to pay the said sum despite notice has been 
given.

12. In view of the outstanding sum due and payable by the Plaintiff to the Defendant, the Defendant pleads that the 
Defendant is not contractually oblige to deliver vacant possession of the properties to the Plaintiff as the Plaintiff has 
failed/neglected and/or refused fulfill the express proviso in Clause 17.1 of the said SPA.”

(p.64, Bundle A)
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[31]  Next, the defendant had pleaded the following in the counterclaim:-

“2. Pursuant to Clause 3,2 of the said Sale and Purchase Agreements, the Defendant is entitled to charge a late payment 
interest of 10% per annum on the outstanding instalment of purchase price, calculated on daily basis, after the expiration of 
fourteen (14) days from the date of the notice the Plaintiff requesting for the said payment.

3. The Defendant refers to paragraph 11 of the above Statement of Defence whereby there is a late payment interest of RM 
152,838.13 due and payable by the Plaintiff to the Defendant. The details of the outstanding are as follow:-

Invoice No. Outstanding Amount (RM) Period Outstanding (days) Interest (RM)

Lot No. 7

INV/GADSB/ALSS B-1 256,488.00 13.12.12-26.9.13 (288 days) 20,237.96

INV/GADSB/ ALSS B-1 253,311.00 13.12.12-21.11.13 (344 days) 23,873.69

INV/GAD SB/ALSS B-1 3,512.00 13.12.12- 10.12.13 (363 
days)

349.28

INV/GAD SB/ALSS B7-2 126,488.00 10.5.13-10.12.13 (215 days) 7,450.66

INV/GADSB/ALSS B7-2 130,000.00 10.5.13- 23.1.14 (259 days) 9,224.66

INV/GADSB/7 /UO B-1 221,823.00 14.9.13- 27.1 1.13 (75 days) 4,558.00

INV/GADSB/7 /UO B-2 518,31 1.00 26.9.13-27.11.13 (63 days) 8,946.19

INV/GADSB/7 /UO B-3 259,155.50 8.1 1.13-27.11.13 (20 days) 1,420.03

Lot 8

INV/GADSB/ ALSS B-1 1 10,067.00 13.12.12-30.7.13 (230 days) 6,935.73

INV/GADSB/ALSS B-1 403,244.00 13.12.12-21.8.13 (252 days) 27,840.41

INV/GADSB/ALSS B8-2 256,488.00 10.5.13-21.8.13 (104 days) 7,308.15

Lot 9

INV/GADSB/ ALSS B-1 513,31 1.00 13.5.12- 15.7.13 (215 days) 30,236. l 8

INV/GADSB/ ALLS B9-2 256,488.00 10.5.1 3-11.7.13 (63 days) 4,427.05

INV/GADSB/9/UO B-1 l 0,000.00 14.9.13-24.9.13 (11 days) 30.14

Total 152,838.13

(p.68-70, Bundle A)

[32]  In the reply to defence, the plaintiff pleaded the following:-

“10. Plaintiff vehemently denies paragraphs 10, 11 and 12 of the Amended Statement of Defence and put the Defendant on 
strict proof thereof. Plaintiff wants to reiterates the paragraphs 10, 11 and 17 of the Statement of Claim as reply. Defendant 
has never requested the Plaintiff to pay the interest instalment or has agreed not to charge late interest.

11. Defendant has the obligation and/or responsibility by way of contract to deliver the vacant possession of the Properties 
to Plaintiff as Plaintiff does not have any outstanding balance to be paid by Plaintiff to Defendant because Plaintiff has 
requested Defendant to contra the miscellaneous charges with the total Liquidated Ascertain Damages to be payable by 
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the Defendant to Plaintiff. Hence, after the set off of the charges, Defendant has to pay the balance Liquidated Ascertain 
Damages to Plaintiff.

12. Further Plaintiff states that the sum of RMl52,838.13 that claimed by the Defendant is different from the amount that 
stated in the Defendant’s letter dated 1.5.2016 for the Lot 7, 8 and 9. Defendant does not agree on the Plaintiff’s calculation 
on the amount of RM 152,838.13 supposedly needed to be paid by Plaintiff to Defendant. The total outstanding sum has to 
be contra/set off from the Liquidated Ascertain Damages that has to be payable by Defendant to Plaintiff.

13. Vide letters dated 30.3.2016 and 25.4.2016, Defendant has requested Plaintiff to take the vacant possession for the 
Properties upon the payment of miscellaneous charges only and issues on the late interest has not been raised by the 
Defendant.

14. However, Defendant has failed to hand over the keys for the Properties to Plaintiff even though Plaintiff has requested 
defendant to set off/contra the miscellaneous charges with the Liquidated Ascertain Damages payable by Defendant to 
Plaintiff. Hence, Plaintiff does not have any outstanding on the miscellaneous charges and Plaintiff has the right to have the 
vacant possession on the Properties as stated in plaintiff’s letter 20.3.2016 and 25.4.2016.

(p.86-87, Bundle A)

[33]  Further, the plaintiff had pleaded in the defence to the counterclaim as follows:-

“29. As to the reply to paragraph 2 and 3 of the Amended Counterclaim, Plaintiff states as follows:-

 a) Plaintiff states that the interest amounting to RM 152,838.13 that Defendant is claiming is different from the 
amount mentioned from Defendant’s letter dated 1.5.2016 for Lot 7, Lot 8 and Lot 9;

b) Plaintiff disagreed the calculation by Defendant for the interest amounting to RM152,838.13 that supposedly is 
payable from the Plaintiff to Defendant. If the outstanding sum that is payable from Plaintiff to Defendant, then the 
outstanding sum has to contra/set off from the total LAD that is payable from Defendant to Plaintiff;

c) Plaintiff affirmed that although there is an interest that supposedly to be paid by Plaintiff to Defendant, it cannot 
prohibit the delivery of vacant possession from Defendant to Plaintiff because pursuant to the letters dated 
30.3.2016 and 25.4.2016, Defendant has only informed Plaintiff on obtaining the vacant possession for the 
Properties with the condition that all the miscellaneous charges like deposit payment to TNB, stamp duty charges 
for the agreement between TNB, deposit payment to SYABAS, stamp duty charges on the agreement with 
SYABAS all amounting to RM22,332.20 (“miscellaneous charges”) are paid separately for Lot 7, Lot 8 and Lot 9;

d) Plaintiff has only required to pay the miscellaneous charges to Defendant to obtain the vacant possession and 
keys for the Properties; and

e) Plaintiff has no outstanding sum that is payable from Plaintiff to Defendant because Plaintiff has requested 
Defendant to deduct the miscellaneous charges with the total LAD yang (sic) supposedly has to be paid by the 
Defendant to Plaintiff.”

(p.92-93, Bundle A)

Waiver of late payment interest

[34]  During the trial, I asked counsel for the plaintiff whether the details as stated in the defendant’s letter dated 1 
May 2016 (p.294-296, Bundle B) (in relation to interest or late pqyments) are accurate. And counsel for the plaintiff 
very candidly confirmed that the details as stated in those letters are indeed correct. Hence, in terms of the 
calculations, the amounts claimed in the defendant’s counterclaim are accurate. But the plaintiff’s position is that 
late interest payment is not claimable as this has been “waived”. And in this regard, no doubt, “waiver” was 
implicitly pleaded in paragraph 10 of the plaintiff’s reply and defence to counterclaim dated 4 January 2017. It reads 
as follows:-

“Plaintiff vehemently denies paragraph 10, 11 and 12 of the Amended Statement of Defence and put the Defendant on 
strict proof thereof. Plaintiff wants (sic) to reiterates (sic) the paragraph 10, 11 and 17 of the Statement of Claim as reply. 
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Defendant has never requested the Plaintiff to pay the interest installment or has agreed not to charge late 
interest.”

[emphasis added] (p.86, Bundle A)

[35]  The issue of late payment interest is clearly a critical issue in this case. Indeed, if the plaintiff is liable for late 
payment interest then it is quite unarguable that the plaintiff’s entitlement to LAD will not arise because clause 17.1 
of the SPAs would not have been fulfilled by the plaintiff (as purchaser). The issue of waiver therefore assumes a 
pivotal position in this case.

Clause 33 SPA

[36]  Since the plaintiff relies on “waiver”, it is necessary to turn now to the contractual provisions on “waiver” and 
thereafter to the oral/ documentary evidence on this topic. In this regard, it is relevant and necessary to consider 
clause 33 of the SPAs (p.15, Bundle B). It reads as follows:-

“Clause 33

Waiver

Forbearance knowledge or acquiescence by the vendor of or in any breach of any of the conditions or covenants herein 
contained on the Purchaser’s part to be performed shall not operate as or be deemed to be a waiver of such conditions or 
covenants herein contained on the Purchaser’s part to be performed shall not operate as or be deemed a waiver of such 
conditions or covenants or any of them and notwithstanding such forbearance knowledge or acquiescence the Vendor shall 
be entitled to exercise its rights under this Agreement and to require strict performance by the Purchaser of the terms and 
conditions hereof.”

PW1’s evidence

[37]  I turn now to the evidence of the plaintiff’s first witness, Mr. Yeo Kim San (“PW1”). He is a director of the 
plaintiff. His witness statement consists of 54 questions (15 pages). But when he was cross-examined on the terms 
of the SPA, his answers were mostly “don’t know”. He kept saying that anything to do with the terms of the SPA, he 
had to consult his lawyer. When asked whether he agreed that the defendant has the right to impose late payment 
interest, he said “I think yes”. He candidly agreed that there is an amount outstanding which is due and payable by 
the plaintiff to the defendant. And it was put to PW1 that the defendant never waived late payment interest. PW1’s 
response was that the developer “verbally waived interest”.

[38]  PW1 agreed that he has no documentary evidence to prove that the defendant verbally waived the late 
payment interest. Again, it is worth recalling that whilst “waiver” was implicitly raised in the plaintiff’s reply and 
defence to counterclaim, there was no mention of any “verbal” waiver of late payment interest or any particulars or 
details as to the identity of the person from the defendant who had articulated the waiver or, the occasion/ venue 
when the purported verbal waiver was mentioned.

[39]  As I mentioned earlier, eventually, the keys were given to the plaintiff at the Court’s Mediation Centre on 23 
March 2017 and this was captured in a letter dated 23 March 2017 (p.301 Bundle B) from Messrs Gan & Zul to 
Messrs Shu Yin, Teh & Taing. PW1 conceded that he did not get his keys because “I did not get key because I did 
not pay my installments.” I also note that in a letter dated 29 August 2016 by the plaintiff’s solicitors, Messrs Syu 
Yin, Teh & Taing to the defendant (p.168, Bundle B), it was merely stated that there was a waiver, but there was no 
mention of any verbal waiver:-

“(b) That our client is disputing the calculations and payment of late interest charges which was previously agreed to 
be waived by you and contesting the payment of the GST amounting to RM I 5,549.33 as requested by you in your letters 
addressed to OCBC Bank (Malaysia) Berhad dated 31.03.2016. There is no provision in the Sale and Purchase 
Agreements stating the liability of the Purchaser to pay GST.”
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[emphasis added]

PW2’s evidence

[40]  Next, I refer to the evidence of Ms. Tan Guat Ngoh (“PW2”). Just like PW1, she was also referred to the 
documents at p.294-296 Bundle B 1, and agreed that there were late interest payments that were due and payable 
by the plaintiff to the defendant.

[41]  PW2 also said there was a “waiver” but when shown the letter dated 6 December 2012 (p.106 Bundle B) from 
the plaintiff to defendant “requesting for three (3) weeks extension from due date without interest penalty” and the 
defendant’s reply dated 2 April 2013 (p.107 Bundle Bl), she agreed that the defendant’s reply letter does not 
mention any “waiver’ of late payment interest. I should add that I generally found PW2 to be a somewhat evasive 
witness. I found that when she was being cross-examined, she attempted to maneuver out of the questions that 
were posed to her and she took a very long time to answer the simple question that there were payments which 
were due and owing by the plaintiff to the defendant and that LAD is not payable if these payments were not made. 
At any rate, it is significant to note that PW2 agreed that (based on clause 17 of the SPAs) if there is any 
outstanding amount payable by the plaintiff to the defendant, the defendant need not deliver vacant possession 
within thirty six (36) months (see: line 27-30, Notes of Evidence at p.61). Still on the topic of waiver, PW2 attempted 
to articulate that the defendant had ‘waived’ late payment interest by reference to the plaintiff’s letter dated 6 
December 2012 (p.106 Bundle B) and the defendant’s reply dated 2 April 2013 (p.107 Bundle B). However, PW2 
agreed that the defendant’s letter made no mention of any “extension of time” or any “waiver”.

[42]  One of the points that was raised during trial was that until the notices dated 1 May 2016 (p.294-296 Bundle B) 
were issued, the defendant never demanded for payment of late payment interest. However, whilst it is true that the 
defendant did not pursue any payment of late payment interest until 1 May 2016, it is equally clear that based on 
clause 33 SPA, the defendant’s failure to demand for the payment of late payment interest (prior to 1 May 2016) is 
not a waiver and it is not fatal to the defendant’s claim that these outstanding charges have to be paid by the 
plaintiff. And so contractually, it appears that the fact that the defendant did not make any prior demand for the 
amounts which are due and owing under the SPAs, the late payment interest cannot be deemed to have been 
waived. As such, the plaintiff’s submission that the defendant’s letter dated 30 March 2016 (and statement of 
account attached to it) constitutes a full and final settlement notice, is quite of the mark and it flies in the face of 
clause 33 SPAs and it is at odds with the endorsement in the statement of account which obligates the plaintiff to 
ensure that all late payment interest are settled. It is equally misplaced for the plaintiff to rely on cases involving 
purchase of properties which are governed by the Housing Developers (Control and Licensing Act 1966) and the 
Housing Developers (Control and Licensing) Rules or Regulations as the SPAs here are not governed by the said 
legislation.

[43]  Hence, in my view, clause 33 of the SPAs effectively repudiates the plaintiff’s assertion as per paragraph 10 of 
the plaintiff’s reply and defence to counterclaim dated 4 January 2017 referred to earlier. In any event, as observed 
earlier, paragraph 10 of the reply and defence to counterclaim makes no mention of any “verbal waiver”. The 
plaintiff’s witnesses (PW1 and PW2) agreed that is also no documentary to back up the plaintiff’s suggestion that 
there was an alleged verbal waiver.

[44]  In an attempt at salvaging the theory, the plaintiff maintained (via paragraph 50, 51 and 52 of the written 
submissions that late payment interest was fully waived by the defendant in consideration of the bulk purchase of 4 
units by the plaintiff and another company owned by the plaintiff’s director known as San Rene Sdn Bhd where the 
plaintiff purchased three (3) units and the later purchased one (1) units. It is alleged by the plaintiff that in view of 
the bulk purchases, the defendant had, upon the plaintiff’s request, verbally promised to waive all late payment 
interest for all the four (4) units. But this was neither pleaded nor put to DW1 during cross-examination. At any rate, 
there was absolutely no mention of this in any of the contemporaneous documents and to my mind, this is clearly 
an afterthought.

[45]  It is true that prior to the defendant’s letter dated 1 May 2016 (p.294-296 Bundle B) there was no demand for 
late payment interest. However, the absence of a prior demand by the defendant for the late payment interest does 
not amount to waiver (see: clause 33 SPAs). As for the efficacy of a waiver clause, I need only refer to the case of 
Tahan Steel Corp Sdn Bhd v Bank Islam Malaysia Bhd  [2004] 6 MLJ 1 at pages 27 and 28, where Abdul Malik 
Ishak J dealt with the effect of a waiver clause and held that:-

“
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 a) The existence of waiver clause must be construed in favour of the defendant;

b) The defendant is entitled to insist on the strict compliance of the agreement notwithstanding the indulgence given 
by the defendant.”

[46]  Here, factually there is no evidential basis to support the so-called waiver theory. At any rate, clause 33 SPAs 
effectively emasculates the waiver theory. As such, in the ultimate analysis, notwithstanding that there was no 
formal demand for late payment interest by the defendant prior to the issuance of the letter dated 1 May 2016 
(p.294- 296, Bundle B), the plaintiff nevertheless remained liable for the payment of these charges and there was 
no waiver at any time. Hence, based on the factual circumstances and the oral and documentary evidence and the 
relevant legal principles, I have no hesitation in rejecting the waiver theory.

[47]  In the result, since the waiver theory has been demolished and since clause 33 SPAs negates any waiver, I 
find that there is late payment interest which is due and payable by the plaintiff to the defendant. Hence, pursuant to 
clause 17.1, the defendant is absolved of any liability to pay LAD. Consequently, the plaintiff’s claim for LAD 1s 
untenable.

Delay by authorities

[48]  I turn now to the issue of delay by the authorities which is the second prong of defence to oppose the claim for 
LAD. I shall start with the pleadings. In the defence, the defendant had stated the following:-

“13. Even if there is a delay in delivery of vacant possession (which the Defendant denies), the Defendant pleads that the 
Defendant’s liability to pay LAD is subject to the express proviso in Clause 17.1 of the said SPA that the delay was not 
caused by the Appropriate Authorities.

14. The Defendant pleads that at all material time, there were delays by the TNB, SYABAS and MPSJ, the particulars of 
delays are as follow:-

 a) a delay of 53 days by the TNB to perform the sub-station inspection;

b) a delay of 72 days by the TNB to complete the laying of

c) external cable supplying electricity to building;

d) a delay of 52 days by the TNB to complete the installation of meter;

e) a delay of 62 days by the MPSJ for road address approval; and

f) a delay of 40 days by the SYABAS on the decision of the location of hot tapping point.

The Defendant will refer to the relevant document to show the delay by the aforesaid authorities during trial later.

14A. The Defendant plead that the Architect of the said project has issued the Certificate of Partial Practical Completion of 
the said project on 13.11.2014. The Defendant further pleads that the Certificate of Partial Practical Completion certifies 
work for main building work within sub-lot boundary exclude the following items:-

 a) Electrical frame plate fitting;

b) Main road final premix finishes;

c) Landscape works;

d) TNB-Sub-station;

e) Testing and Commissioning Work for Lift & Electrical Work.

14B. The Defendant pleads that pursuant to the Certificate of Partial Practical Completion, the Defendant has completed 
the construction of the main building.

15. The Defendant pleads that the TNB and SYABAS are the Appropriate Authorities contemplated in the said SPA for the 
issuance of Certificate of Completion and Compliance. The Defendant further pleads that both TNB and SYABAS are 
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responsible under the law to certify that the water and electricity installation has been completed. The said certifications are 
essential pre-condition before the Certificate of Completion and Compliance can be issued.

16. The Defendant further pleads that the MPSJ is also the Appropriate Authorities contemplated in the said SPA as the 
MPSJ is responsible under the law for the approval of planning permission of building plans.

17. Hence, the Defendant pleads that the Defendant shall not be liable to pay any LAD as a result of delay by the 
Appropriate Authority, i.e. TNB, SYABAS and MPSJ.”

(p.65-66, Bundle A)

[49]  In response, the plaintiff stated (in tabular form) the following by way of reply to the defence:-

Paragraph 14(a) of the Statement of Defence As to the reply, Plaintiff states that the refusal from TNB to 
undergo the inspection on the TNB substation clearly shows 
that the Defendant has failed to fulfilled the conditions and/or 
failed to complete and provide the building and facilities that 
requested from TNB.

Paragraph 14(b) of the Statement of Defence As to the reply, Plaintiff states that the Defendant has failed to 
produce any of the evidential documents to Plaintiff to prove 
that the delay is caused by TNB for the cabal installation, late 
from TNB in giving comments, work reparation in accordance 
from the contractor TNB and all correspondence in between all 
the Appropriate Authority with the delay.

Paragraph 14 (c) of the Statement of Defence As to the Reply, Plaintiff states that Defendant failed to prove 
the continuous evidential documents on the delay as to 
proceed the change of policy by TNB on the installation on the 
meter and it shows clearly the electric contractor has failed to 
install meter in accordance to the conditions required by TNB 
and it caused the further delay.

Paragraph 14 (d) of the Statement of Defence As to the reply, Plaintiff states that Defendant fails to give all 
the further information for the MPSJ application.

Paragraph 14 (e) of the Statement of Defence As to the repl y, Plaintiff states that Defendant fai led to give 
further information on the work related to SYABAS on the 
decision of the location of hot tapping point.

[50]  No doubt the defendant called its consultants who dealt with the appropriate authorities, to testify during the 
trial and they gave an explanation for the delays. The duration of delay which were attributable to the authorities is 
as follows:-

Defendant’s witnesses Appropriate authorities Reason of delay Days of delay

IR Tan Bey Pin (DW2) TNB Delay in TNB substation 
inspection

53 days

IR Tan Bey Pin (DW2) TNB Delay in laying incoming 
cable

72 days

IR Tan Bey Pin (DW2) TNB Delay in installation of 
individual mater

52 days

SYABAS Delay in approval for hot 
tapping point

40 daysAR Lai Moon Kit (DW3)

MPSJ Delay in road name approval 62 days
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[51]  In terms of the contemporaneous documents, it is to be noted that in a letter dated 13 May 2016 from TMC 
Engineering Consultants to the defendant (p.159, Bundle B), the defendant’s consultants wrote:-

“

 1. Road delay that caused TNB refused to have the TNB sub-station inspection despite we have submit the 
invitation letter to TNB on 21 Aug 14. In addition, TNB Subang had split into TNB Subang & TNB Puchong, in 
which our project was transfer to TNB Puchong. TNB Puchong took about 3 months to search our file from boxes.

 2. Delay on TNB cable laying even though the electrical contractor had rectified all commented items from TNB after 
several visits & comments by TNB on 18 Dec 14. TNB took more than 2 months time to complete the cable laying 
work in which the work normally required 3 weeks to complete.

 3. Delay of TNB meter installation due to TNB meter req uirement has been changed. The meter in our project is 
required to follow new TNB meter requirement from headquarter TNB meter department. The process took from 2 
Apr 15 until 20 Oct 15 in which under normal case, about 3 months time is required to complete.”

[52]  Next, in a letter dated 26 May 2016 from LNL Sdn Bhd, the defendant’s architect wrote as follows:-

“CADANGAN MEMBINA 32 UNIT KILANG BERKEMBAR 3 TINGKAT SERTA 1 TINGKAT MEZZANINE DAN 2 UNIT 
DOUBLE CHAMBER TNB SUBSTATION DI ATAS LOT 6 SELUAS 8.5 EKAR, PEKAN PUCHONG PERDANA, 
DAERAH PETALING, SELANGOR FOR GOLDEN AFFINITY DEVELOPMENT SDN BHD

Chronological Event on Delay of Handling Over

With reference to your queries on the above mention, our comments are as below:

Based on our encounter with the relevant parties, observation and records at site and the documents in possession, we 
confirm that there is reasonable delay caused by the relevant authorities as follows:

 1. 106 days delay on road work and TNB first inspection - MPSJ’s representative had instructed not to open up the 
main entrance hording until the completion of the building works and this had resulted in TNB’s representative 
refuse to come into the site for first inspection. During that material time, TNB internally split into TNB Subang 
Jaya and TNB Puchong Department and the file relating to this project was transferred from Subang office to 
Puchong Office and their internal shifting cause the file to be misplaced and it took 3 months before they can 
process your project.

 2. 61 days delay on TNB laying cable - TNB took more than 2 months to complete the laying cable as compare to 
the standard TNB. Working schedule of 3 weeks in comparison of other similar project timing.

 3. 140 days delay on TNB to obtain meter: Instead of the standard procedure of 3 months working time to complete 
the meter, it took additional 140 days for TNB to the same and the reason cling by them is that TNB has changed 
its meter policy and our project file was then redirected to TNB HQ meter department for reprocessing.

 4. Only after the completion of the works in items 1, 2 and 3 above that the final TNB supporting letter can be issued 
and we confirm there was no delay from the time the final TNB supporting letter was obtained until the approval 
by MPSJ relating to this issue. We also confirm that follow up works by the Contractor after the events in items 1, 
2 and 3 was done within the targeted time.

 5. 79 days delay by MPSJ on road address approval: there was unaccounted for delay by MPSJ to obtain the road 
address approval with the comparison of 3 weeks standard working time.

 6. 27 days delay on SYABAS due to change of hot tapping point location: SYABAS administration work for the 
decision on tapping point location was delayed internally as compared to 2 weeks standard procedure work time.

 7. Only after the events in items 5 and 6 can the relevant works be commenced and completed.

In view of the above, we find that these external delays may be considered as justifiable as these authorities’ delay is 
beyond the control of the Consultants and Contractors. We hope that your queries are answered and please contact us 
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should you have any query.”

[53]  Despite the oral evidence that was adduced via DW2 and DW3 and the documentary evidence that was 
referred to by these witnesses, the plaintiff maintains that the defendant has not in fact proven that there were 
delays which were “caused” by the authorities. Instead, the plaintiff suggests that the delay was caused by the 
defendant’s own failure to comply with the requirements and specifications of the authorities. In this regard, as an 
example, the plaintiff made reference to a letter dated 18 September 2015 written by TMC Engineering Consultants 
which reads as:-

“ TMC Engineering Consultants

Date: 18 Sept 2015

&&&

&&&

As per 24 Aug 15 inspection:-

- To dismantle all meter panel fuse switch & metering cover.

- To pull out all cable inside meter panel for TNB to install meter CTs & control wiring.

As per 18 Sept 15 inspection:-

- To install weather proof meter panel according to TNB latest standard (refer to below). This meter panel to be 
installed at behind meter compartment.

Your immediate action is needed.”

(p.222 Bundle B)

[54]  According to the plaintiff, this letter is an example of the defendant’s failure use a “weather proof meter panel” 
and this demonstrates the defendant’s incompetence which led to the delay vis-a-vis TNB’s approval. In 
amplification, counsel for the plaintiff argued that delay should not be attributed to the authorities and made the 
following points in his written submissions (which are reproduced verbatim):-

“16. The Plaintiff submits that the delays were actually caused by the Defendant in completing the infrastructure works. In 
cross examination, DW1 had admitted delay by the Defendant in handing over the substation to TNB due to rectification 
works not completed by the Defendant after 2 inspections by TNB on 14.10.2014 & 5.12.2014 by referring to Engineer 
Instructions dated 15.10.2014 & Letter Informing Results of Inspection dated 5.12.2014 at page 106 line 22-33 and page 
107 line 1-15 of the NOP.

17. In cross examination, DW2 had admitted that there were 3 inspections done on the substation on 14.10.2014, 
5.12.2014 & 18.12.2014 (referring to Engineer’s Instruction dated 18.12.2014(see page 207 of Bundle B) but it was still 
couldn’t be handed over to TNB due to rectification works not completed as in page 119 line 8-33 and page 120 line 1-5 
of the NOP. DW1 also admitted that the first inspection by TNB which was supposed to be done after the request by 
Defendant vide its letter dated 21.08.2014 couldn’t be done until 14.10.2014. This is due to the reason that MPSJ refused 
to open the hoarding to main access as the infrastructure i.e. the road had not been completed and DW2 also mentioned 
incomplete building work to the “factory” at page 123 line 24 -30 and page 124 line 1-7 of the NOP.

18. In cross examination, DW3 had admitted that the delay in the first inspection of the substation was due to the refusal of 
MPSJ to open the hoarding because construction works was not 90% completed at page 143 line 8-22 of the NOP.

19. The Plaintiff submits that the Defendant has failed to produce all the results of the said inspections (except the 
inspection on 5.12.2014 by TNB) or failed to call TNB officer to testify in court explaining the rectification works to be done 
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or delay on the handing over of the substation. The Defendant claims that only oral comments were given which are just 
bare avennents. The Defendant also failed to produce documents proving the last inspection by TNB and the handing over 
of the substation to TNB at page 129 line 20-24 of the NOP.

20. DW2 even admitted that there is no delay by TNB in laying cable and the delay in the handing over of the substation 
was the problem which the fault does not lies with TNB but the Defendant for failing to meet the requirements for first 
inspection and failing to do the rectification works at page 124 line 18-34 of the NOP.

21. In reply to the issue of TNB delayed in installation of individual meters to the said Properties raised by the Defendant; 
the Plaintiff submits that the Defendant has admitted that it has no documents to prove the change of meter policy by TNB 
as alleged by them at page 125 line 6-15 of the NOP. The only document relied by the Defendant is an Engineer 
Instructions dated 18.09.2015 which stated clearly that meters installed had to be removed because weather proof panel 
had not been used by the Defendant.

22. The Defendant had admitted that the meter panels were supposed to be prepared by them (at page 126 line 12-20 and 
page 127 line 1-3 of the NOP) but non weather proof panels were wrongly used. As an experienced consultant, DW2 has 
admitted that he will be able to advise Defendant to use the weather proper panels and this responsibility falls on the 
Defendant as in page 283 of the Electricity Supply Application Handbook Second Edition (2007). As can be seen from the 
picture in the Engineer Instructions dated 18.09.2015 (see page 222 of Bundle B), the meters were to be installed outside 
of the Properties and weather proof panels should be used but the Defendant failed to provide the correct panels causing 
the reinstallation of meters and not the change of policy by TNB as alleged by the Defendant.

23. The Defendant also raised delay of 27 days by SYABAS in determining “hot tapping point”. However, in cross 
examination, DW3 had admitted that the Letter from SYABAS dated 31.06.2012 approving the “hot tapping point” was only 
valid for 2 years expiring on 30.06.2014 at page 138 line 6-31 of the NOP and the Defendant had done nothing to locate 
the “hot tapping point” until 30.04.2015. After the expiry of the said letter, the Defendant had requested for another approval 
from SYABAS vide its letter dated 30.04.2015. The reason for the delay to fulfil the requirements of the letter by SYABAS 
dated 31.06.2012 is that the construction of the Properties has not reached the stage of determining “hot tapping points”.

24. In the said circumstances, the Defendant had failed and/or delayed in locating the “hot tapping point” due to its own 
delay in the construction of the Properties.

25. The Defendant has also raised the issue of delay by MPSJ in approval of the road names but the Plaintiff had contested 
this by proving that the MPSJ had issued letter dated 9.2.2015 requiring the Defendant to comply with certain things but the 
Defendant failed to produce documentary evidence of its compliance at page 142 line 1-19 of the NOP. In the said 
circumstances, the Defendant failed to prove delay by MPSJ.

26. In view of the admissions made in the testimony of DW1, DW2 and DW3 together with the Defendant’s letters dated 
13.05.2016 & 26.05.2016, Plaintiff submits that the delays were actually caused by the Defendant but not the alleged 
appropriate authorities.

27. In light of the DW3’s evidence during cross-examination, DW3 confirmed that it was the Defendant’s delays in 
infrastructure works prevented the alleged appropriate authorities from starting their work and the maximum delay by the 
alleged appropriate authorities are 177 days (if any)(see page 150 line 18-23 of the NOP). Plaintiff submits that there is an 
unexplained gap of 114 days between the 291 days late delivery claimed by the Plaintiff against the 177 days delay by the 
alleged appropriate authorities as explained by the DW3 (which Plaintiff has disputed and proven above to be delays by the 
Defendant).

28. The Plaintiff is also disputing the Defendant’s calculation of the days in alleged delay by the Appropriate Authorities. In 
cross examination, DW3 failed to explain the basis of the date of commencement of delay by TNB on 9.01.2015 until the 
date of commencement of the cabling on 21.03.2015 at page 144 line 15- 34 page 145 line 13-22 of the NOP which has 
proven that the date taken ie 9.01.2015 was wrong or made up by DW3. For the date of 21.3.2015 chosen by the DW3, the 
date is also proven wrong again and admitted by DW3 at page 146 line 7-20 of the NOP as the cabling has been 
completed on 2.03.2015.
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29. In the said circumstances, the Plaintiff has proven that the delay was due to Defendant and the calculation of delays by 
DW3 is wrong.

30. In the calculation of the delay in installation of the meters by TNB, DW3 has calculated the delay of 52 days from 
29.08.2015 until 19.10.2015. DW3 failed again to show the basis of using 29.08.2015 as the date of commencement of 
delay and admitted the date was just an estimation at page 148 line 21 -25 NOP. Plaintiff has also proven that the change 
of meters is also due to the delay by Defendant for using the wrong non weather proof panels.

31. In respect of the delay by SYABAS and MPSJ, DW3 admitted that the delays by the said authorities will not increase 
the duration of delay because of overlapping at page 150 line 4-19 of the NOP.”

[55]  To recapitulate, on the issue of delay, it is clear that there were delays in respect of the approvals by the 
authorities, namely MPSJ, TNB and SYABAS, but the critical and nagging question is whether these delays were 
“caused” by the authorities or whether they were due to the defendant’s or their consultants’ failure to adhere to or 
comply with the requirements and specifications of the authorities. In this regard, it is to be noted that the parties 
who testified are the engineer (DW2) and architect (DW3) for the project and they were plainly pushing the blame to 
the authorities. But there were no witnesses from the authorities to confirm and validate that these delays were in 
fact caused by the authorities. Indeed, if witnesses from MBSJ, TNB and SYABAS had been called to testify, it is 
possible or probable even that they may have disagreed with the defendant’s suggestion that the delay was caused 
by the authorities. In fact, the Court has not had the opportunity of hearing the authorities’ side of the narrative.

[56]  In this regard, the burden was clearly on the defendant to call the relevant witnesses from the authorities in 
order to bolster the theory that it was their authorities which caused the delay. Also, I did not see anything in the 
contemporaneous documentary evidence passing between the consultants and the authorities which suggested 
they (the authorities) were causing the delay to the completion of the project.

[57]  In fact, the defendant’s witnesses appeared to suggest that some of the instructions or directions by the 
authorities were “verbal”. This is an easy enough suggestion to make but difficult to accept without any 
corroborative evidence.

[58]  In my view, given that clause 17.1 SPAs ( vis-a-vis delay by authorities) is a contractual provision which 
defeats the purchaser’s contractual rights to claim LAD, the defendant (developer) has the burden of proving to the 
satisfaction of this Court that the delay in delivery of vacant possession was caused by the authorities. Although the 
defendant’s witnesses have come forward to testify and have asserted that the delays were attributable to the 
authorities, at the end of the day, I am not convinced that it is the authorities who were responsible for the delays. 
There is a nagging doubt in my mind as to whether it was the defendant’s or their consultants’ own incompetence or 
lethargy or lackadaisical attitudes, which caused the delay vis-a-vis the approval by the authorities.

[59]  Of course, it is easy enough for the defendant to assert that they were under verbal instructions and directions 
by the officers from TNB, SYABAS and MPSJ, but there is just no credible paper trail or corroborative evidence to 
establish on a balance of probabilities, that the delay was caused by the authorities.

[60]  As such, based on the oral and documentary evidence, I am impelled to the view that the defendant have not 
established on a balance of probabilities that the delay was caused by the authorities.

[61]  In the result, I find that the delay vis-a-vis TNB, SYABAS and MPSJ approval were not caused by the 
authorities. Hence, the defendant is not entitled to rely on the delay by the authorities as an excuse to avoid paying 
LAD. However, my conclusion on this point in academic as I have already found that since the plaintiff had not fully 
settled all sums that are due and payable to the defendant (as claimed by the defendant per their counterclaim) , 
the plaintiff is not entitled to any LAD. Also, in view of my finding, on the plaintiff’s disentitlement to LAD, there is no 
necessity to consider the plaintiff’s claim for loss of rentals and other losses. In any event, I will, for completeness, 
add that LAD is the amount that parties had agreed as the compensation for late delivery of the premises.

[62]  In this regard, I agree with the submission that was made by counsel for the defendant that the LAD clause is 
in fact a standard measure of damages which had been agreed by the parties to compensate the plaintiff as the 
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purchaser, for loss of the use of the properties and/ or finding alternative means to compensate for the use of the 
properties.

[63]  In this regard, it is relevant to refer to the case of Bee Chuan Rubber Factory Sdn. Bhd. v Loo Sam Moi  [1976] 
2 MLJ 14 FC where it was stated at p. 16:

“In our judgment, damages recoverable for breach of contract for delay in the completion of an ordinary dwelling house 
required for personal occupation, within the first branch of the rule in Hadley v. Baxendale  [1854] 9 Exch 341, include the 
reasonable cost of living accommodation or living elsewhere and storing furniture, etc. if such expenses were in fact 
incurred. (See Bow v. McGrath Builders  [1974] NZLR 442).”

[64]  Hence, I am of the view that LAD caters for all direct and indirect or consequential or other losses, arising out 
of and/ or on connection with late delivery of the premises. As such, in the absence of any contractual provision in 
the SPAs ( and there is none in the SPAs) allowing for any further or other claim for losses arising out of late 
delivery, the plaintiff’s claim for loss rentals, is plainly untenable. In this regard, it is relevant to note that in SEA 
Housing Coporation Sdn Bhd v Lee Poh Choo  [1982] 2 MLJ p.31 FC at p.35 the Federal Court postulated that 
damages for late delivery “is intended to be comprehensive - and precludes the purchaser from recovering under 
atry other head damages in the event delqy in delivery as happened here.”

[65]  Next, I turn to the payment of GST sum. According to the plaintiff, the GST sum in the present case is not a 
necessary payment and the defendant cannot charge to the plaintiff, the 6/o GST sum. The plaintiff claims that the 
defendant had made the unnecessary payment of GST and therefore it shall be at the costs of the defendant and 
the plaintiff should not be held liable to pay the defendant for these unnecessary payments. As such, the plaintiff 
sought for an order that the defendant shall refund the sum of RM15,549.33 for each unit to the plaintiff. But it was 
submitted for the defendant that they had paid GST to the Jabatan Kastam Malaysia. And counsel for the defendant 
had referred to the documentary evidence at p.276-277 and 281 Bundle B to establish that these payments were in 
fact made. PW1 also agreed that GST had been paid by the defendant (see: line 8-24 p.34 NOE).

[66]  In my view, the payment of GST by the defendant (on behalf of the plaintiff) was a payment which has to fulfill 
a legal requirements. And if the plaintiff is of the view that GST ought not be charged, then it is for the plaintiff to 
take this up via section 126 of the Goods and Services Tax Act 2014 by lodging an appeal to the Goods and 
Services Tax Appeal Tribunal.

[67]  In my view, although the Goods and Services Tax Act 2014 was not in force and GST was not payable when 
the SPAs were entered into, by virtue of clause 16 of the SPAs, any charge that is to be imposed by any new 
legislation (such as payment of GST) would fall within the purview of this clause. Hence, the defendant who had 
paid GST to the Jabatan Kastam Malaysia for and on behalf of the plaintiff, is entitled bv virtue of clause 16 of the 
SPAs to claim this amount from the plaintiff. As such, the plaintiff’s claim for refund of GST via the present suit is a 
non-starter.

Outcome

[68]  For the reasons as stated and elaborated above:-

 a) The plaintiff’s claim is dismissed.

b) The defendant’s counterclaim is allowed.

c) The plaintiff is to pay to the defendant, the sum of RM152,838.13 with interest at 5% per annum from 7 
December 2016 until the date of full pay1nent or realization.

d) The plaintiff is to pay costs of RM 30,000.00 (subject to 4% allocator) to the defendant.

Order accordingly.

End of Document
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